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All items on this agenda, whether or not expressly listed for action, may be deliberated upon and may be subject to
action by the Board of Directors. The Board of Directors may consider agenda items in any order. Materials related
to an item on this agenda submitted to the Board of Directors after distribution of the agenda packet are available for
public inspection at the ETGSA Office, 881 W. Morton Avenue, Suite D, Porterville, California, during normal

business hours.

1. PUBLIC COMMENT

At this time, members of the public may comment on any item not appearing on the agenda. Under state law,

matters presented under this item cannot be discussed or acted upon by the Board at this time. For items appearing
on the agenda, the public is invited to make comments at the time the item comes up for Board consideration. Any
person addressing the Board will be limited to a maximum of three (3) minutes or the Chairman’s discretion. At all
times, please use the microphone and state your name for the record.

2. TIER 1 PENALTY ENFORCEMENT (members of the public may address the Board

at this time. Comments will be limited to three minutes.)

a. Staff Report on Delinquent Tier 1 Penalty Accounts.

b. Public Hearing on Tier 1 Penalties. Written protests by individuals will be accepted

up until the end of the Hearing.

Close Public Hearing.

3. CLOSED SESSION:



http://www.eastertulegsa.com/
mailto:info@easterntulegsa.com
https://us02web.zoom.us/j/89030604138

a. CONFERENCE WITH LEGAL COUNSEL — ANTICIPATED LITIGATION:
[Significant exposure to litigation pursuant to Government Code Section
54956.9(d)(2)]

Number of Potential Cases: One

4. CLOSED SESSION ITEMS:

Report Action Taken in Closed Session Required by Government Code 54957.1

5. ACTION - Consider Approval of Resolution 2023-02 authorizing staff to record
certificates of lien for delinquent Tier 1 Penalties.

6. ACTION — Consider Approval authorizing staff to submit a 90-day notice of GSP
Amendment to the County and Cities pursuant to Water Code Section 10728.4.

7. ACTION — Consider Approval of Nossaman Engagement Contract.

8. NEXT MEETING DATE

a. Next Regular Meeting — Thursday, July 6, 2023 at 2 p.m.

7. ADJOURNMENT

A person with a qualifying disability under the Americans with Disabilities Act of 1990 may request the GSA Authority to provide a disability-
related modification or accommodation in order to participate in any public meeting of the GSA Authority. Such assistance includes appropriate
alternative formats for the agendas and agenda packets used for any public meetings of the GSA. Requests for such assistance and for agendas
and agenda packets shall be made in person, by telephone, facsimile, or written correspondence to the GSA Authority Secretary or to the City of
Porterville Public Works Department (559) 791-7804, at least 48 hours before a public GSA meeting.
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Agenda Iltem 2.a
Staff Report on Delinquent Tier 1 Penalty Accounts.

Staff Report to the ETGSA Board of Directors

Subject: Enforcement of Tier 1 Penalties
Submitted By: General Manager
Recommended Action: Record Certificates of Lien for Delinquent Tier 1 Penalties

Executive Summary:

Pursuant to SGMA, ETGSA has enacted a series of rules related to groundwater consumption,
including penalties for landowners who extract more than their Sustainable Yield Allocations.
According to agency records, including invoices previously sent to landowners, each of the
landowners in question has engaged in extraction in excess of their respective Sustainable Yield
allocations. Accordingly, after a hearing, enforcement of Tier 1 penalties is appropriate under
Water Code § 10732(b)(2).

Background:

The Sustainable Groundwater Management Act (“SGMA”) requires that groundwater
sustainability agencies (hereinafter “GSAs”) take action to ensure that the State of California’s
groundwater is managed sustainably. Carrying out this requirement, ETGSA has allocated to
each groundwater user a “Sustainable Yield Allocation” for each water year. See generally
ETGSA Rules and Regulations. Further, SGMA specifically authorizes civil penalties in an
amount of up to $500 per acre-foot for water users who extract more than authorized by GSA
rules. (Cal. Water Code § 10732.)

Consistent with these authorities, ETGSA rules prescribe two “tiers” of penalties for
groundwater extraction in excess of the sustainable yield calculation: (1) Tier 1 Penalties, which
apply to extractions which exceed a landowner’s Sustainable Yield Allocation, based upon the
“ramp down schedule” found in the ETGSA’s Groundwater Sustainability Plan® and (2) Tier 2
extractions, which exceed a landowner’s Tier 1 Penalty Allocation(s). (See ETGSA Rules and
Regulations section 4.03(b)(1).)

! For Water Year 2021, ETGSA the Tier 1 Penalty Allocation was 1.18 acre-feet per acre beyond Sustainable Yield.
For Water Year 2022, ETGSA the Tier 1 Penalty Allocation was 1.18 acre-feet per acre. The Tier 2 Penalty is any
use beyond the Tier 1 Penalty Allocation for both water years.
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Pursuant to Section V of the Third Amended Rules and Regulations of ETGSA, the Board of
Directors passed Resolution 2021-04 on July 9, 2021, which determined that, for Water Year
2021, the Tier 1 Penalty Fee was $245.00 per acre-foot. Pursuant to Resolution 2021-05,
passed by the Board of Directors on October 7, 2021, for Water Year 2022, the Tier 1 Penalty
Fee was $270.00 per acre-foot.

During Water Years 2021 and 2022, all landowners were notified of their Sustainable Yield
Allocation. Each landowner in question exceeded their Sustainable Yield Allocation and incurred
Tier 1 Penalties. Pursuant to ETGSA Rule 5.04(a), the landowner was mailed quarterly invoices
detailing the landowner’s excessive groundwater extraction, and noting the applicable penalty
rate.

ETGSA has sent Landowner a NOTICE OF PUBLIC HEARING ON GROUNDWATER EXTRACTION
TIER 1 PENALTIES (“Notice”), which is hereby incorporated by reference.

STAFF RECOMMENDATION

Based upon the foregoing, Staff recommends the Board order continued enforcement of
penalties against the landowners owing Tier 1 penalties and instructs staff to proceed with
recording Certificates of Lien for said amounts with the County of Tulare Recorder’s Office.

Fiscal Impact:
e n/a
Attachments:

e n/a
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Agenda Item 5

Consider Approval of Resolution 2023-02 authorizing
staff to record certificates of lien for delinquent Tier 1
Penalties.

Staff Report to the ETGSA Board of Directors

Subject: ETGSA Resolution
Submitted By: General Manager
Recommended Action: Move to approve ETGSA Resolution 2023-02

Executive Summary:
Report will be given by staff.
Background:
e n/a
Fiscal Impact:
e n/a
Attachments:

e Exhibit A: ETGSA Resolution 2023-02
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Exhibit A

RESOLUTION NO. 2023-02
OF THE BOARD OF DIRECTORS OF THE
EASTERN TULE GSA

RESOLUTION ORDERING ENFORCEMENT AND COLLECTION OF TIER 1
PENALTIES

WHEREAS, pursuant to the ETGSA Groundwater Sustainability Plan and Rules and
Regulations, the ETGSA established a Sustainable Yield allocation of 1.04 for Water Year
2021 and 1.01 for Water Year 2022. The ETGSA also established a Tier 1 Penalty Allocation
of 1.18 acre-feet per acre for Water Years 2021 and 2022;

WHEREAS, on July 9, 2021 and October 7, 2021, the ETGSA Board of Directors approved
Resolution 2021-04 and 2021-05, which authorized a per acre-foot penalty rate of $245.00 per
acre-foot and $270.00 per acre-foot for each acre-foot consumed of the Tier 1 Penalty
Allocation. Any amounts consumed in excess of the Tier 1 Penalty Allocation were classified
as Tier 2 and would be charged a $500.00 per acre-foot penalty rate;

WHEREAS, Exhibit A, attached hereto and incorporated by reference provides a list of
Landowners owing Tier 1 Penalties (hereinafter “Landowners”) and the total amounts owed
for each Landowner;

WHEREAS, beginning in December 2021, and monthly thereafter, Landowners with
outstanding Tier 1 penalties were provided notice of the Tier 1 Penalty consumption and total
amount owed;

WHEREAS, thirty (30) days after the first invoice showing Tier 1 Penalties was sent, the Tier
1 Penalty Amounts owed were determined delinquent;

WHEREAS, on August 10, 2022, Landowners with outstanding Tier 1 Penalties received
additional notice of delinquent account violations;

WHEREAS, pursuant to the Rules and Regulation Sections 4.07 and 5.04, Landowners are
entitled to appeal any allocation amounts, including Tier 1, and any amounts charged against
Landowners;

WHEREAS, ETGSA has not received an appeal from Landowners;

WHEREAS, the Board of Directors desire to take further enforcement actions to enforce the
Tier 1 Penalties against Landowners;

WHEREAS, the Board of Directors held a public hearing on Junel5, 2023, pursuant to Water
Code § 10732(b)(2) to seek further enforcement actions;

WHEREAS, the Landowners were provided notice of the hearing via Certified U.S. Mail on
May 15, 2023;

WHEREAS, Landowners have been provided repeated notice of its overdraft consumption;



and

WHEREAS, the Board has considered all relevant circumstances related to groundwater
consumption in excess of the Sustainable Yield Allocation as defined in the Rules and
Regulations, including but not limited to, the nature and persistence of the violation, the extent
of harm caused by the violation, the length of time over which the violation occurred, and any
corrective action the landowner may have taken with respect to such harm.

NOW, THEREFORE, IT IS HEREBY ORDERED AND RESOLVED that, having
considered the evidence and the aforementioned factors, the Board finds as follows:

1. During Water Years 2021 and 2022, Landowners have consumed groundwater
in excess of Landowners’ Sustainable Yield Allocation for their Property in the amounts
detailed in Exhibit A.

2. Landowners’ excessive groundwater extraction as described herein has caused
harm to the agency’s ability to manage groundwater within the statutory requirements of
SGMA, and has contributed to likelihood of the GSA experiencing undesirable results which
SGMA was designed to prevent;

3. The excessive groundwater consumption has caused harm to the land within
the agency’s jurisdiction by contributing to chronic lowering of groundwater levels, reduction
of groundwater storage, degraded water quality, increased land subsidence, and depletions of
surface water;

4. A penalty in the amount attached on Exhibit A shall be imposed on
Landowners;
5. Staff is authorized to proceed with further enforcement of the attached penalties

by filing Certificates of Lien against said Landowners with the County of Tulare Recorder’s
Office pursuant to Water Code Section 36729.

THE FOREGOING RESOLUTION was passed and adopted by the ETGSA Board of
Directors on this 15th day of June 2023, by the following vote:

AYES:
NOES:
ABSTAIN:

ABSENT:

Eric Borba, Chair

ATTEST:

Rogelio Caudillo, Secretary



Certificate of Secretary

I do hereby certify that I am the Secretary of the Eastern Tule Groundwater Sustainability Agency
Joint Powers Authority, a groundwater sustainability agency organized and existing under the laws
of the State of California, and that the foregoing Resolution was duly adopted by the Board of
Directors of said Agency at a meeting thereof duly and specially held in Porterville, California on
the 15th day of June, 2023, at which meeting a quorum of the said Board of Directors was at all
times present and acting, and that said Resolution has not been rescinded or amended in whole or
any part thereof, and remains in force and effect.

IN WITNESS WHEREOQF, I have signed this Certificate on this 15th day of June 2023, at
Porterville, California.

Rogelio Caudillo, Secretary
Eastern Tule GSA
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Agenda Item 6

Consider Approval authorizing staff to submit a 90-day
notice of GSP Amendment to the County and Cities
pursuant to Water Code Section 10728.4.

Staff Report to the ETGSA Board of Directors

Subject: ETGSA GSP
Submitted By: General Manager
Recommended Action: Move to approve authorizing staff to submit a 90-day notice of

GSP Amendment to the County and Cities

Executive Summary:
Report will be given by staff.
Background:

e n/a
Fiscal Impact:

e n/a
Attachments:

e n/a



'I:J(ll(\

923

ETGSA Board Meeting (Public Hearing)
June 15, 2023

Agenda Item 7

Consider Approval of Nossaman Engagement Contract

Staff Report to the ETGSA Board of Directors

Subject: State Advocacy Services
Submitted By: General Manager
Recommended Action: Consider Approval of Nossaman Engagement Contract.

Executive Summary:
Report will be given by staff.
Background:
e n/a
Fiscal Impact:
e n/a
Attachments:

e Exhibit A: Engagement Letter for State Advocacy Services
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ATTORNEYS AT LAW

621 Capitol Mall

@ N O S S A M A N LLP g:ictfaﬁfgrﬁo, CA 95814

T 916.442.8888
F 916.442.0382

Ashley S. Walker
D 916.930.7780
awalker@nossaman.com

June 7, 2023

Rogelio Caudillo

General Manager

Eastern Tule Groundwater Sustainability Agency
881 W. Morton Avenue, Suite D

Porterville, CA 93257

Re: Engagement Letter for State Advocacy Services
Dear Mr. Caudillo,

We are very pleased to have the opportunity to provide services to Eastern Tule Groundwater
Sustainability Agency (the “Client”). This letter, together with the attached Conditions of Engagement
(this “Agreement”), will serve to record the terms and conditions of our engagement, subject to our
completing a review of all potential or actual conflicts and acceptance of the engagement by Firm
Management.

1. CLIENT AND CLIENT REPRESENTATIVE

It is agreed and understood that Eastern Tule Groundwater Sustainability Agency (GSA) is our
Client for the engagement described in this letter. (The terms “Client,” “you” and “yours” as used in this
letter shall refer to the Client; the terms “we,” “our” and “the Firm” shall refer to Nossaman LLP
(“Nossaman” or the “Firm”).) We shall not be deemed to represent any of the Client’s parents,
subsidiaries or other affiliates unless we expressly agree to do so in writing. Further, our representation
of a corporation, partnership, joint venture, association, or other entity does not include a representation
of the individuals or entities that are shareholders, officers, directors, partners, joint ventures, employees
or members of such entities or their interests in such entities.

The Client has appointed Rogelio Caudillo as its designee to receive our billings and other
information with respect to this engagement and to give us instructions as to how we are to provide
service to the Client under this engagement.

2. SCOPE OF WORK

Pursuant to this Agreement, we are agreeing to provide the following services (“Services”):

nossaman.com
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e Represent Eastern Tule GSA’s interests with the Governor’s Office, legislators and staff, state
agencies (i.e. Department of Water Resources, California Environmental Protection Agency, and
Natural Resources Agency), Boards (i.e. State Water Resources Control Board), commissions and
legislative bodies.

e Establish an active presence and involvement in the political, regulatory and legislative actions on
behalf of Eastern Tule GSA.

e Provide legislative tracking and analysis of any proposals that may impact Eastern Tule GSA.

e Provide strategic guidance and recommendations to assist Eastern Tule GSA maximize its policy
influence and achieve its legislative and regulatory goals/objectives

e Advocate on legislation and issues in response to formal positions taken by Eastern Tule GSA.

e Attend legislative and/or public hearings, testify when needed (as requested), and provide
information regarding those hearings as they may affect Eastern Tule GSA.

e Assist with the preparation of legislative and regulatory correspondence, written testimony
and/or talking points for hearings and other legislative activities.

e Interact with and represent Eastern Tule GSA in front of regulatory agencies, monitor important
regulatory issues, and help identify and secure state grant funds for Eastern Tule GSA and its
member agencies.

e Assist in developing strategies to successfully implement Eastern Tule GSA’s legislative and
regulatory goals.

e  Assist with coordination and interfacing with state legislative and other offices.

Other provisions of this Agreement may be subject to modification, depending on the nature of
the Services.

If in the future you desire to have us perform additional services beyond those described in this
Agreement, we require that those additional services be documented in a separate engagement letter or
amendment hereto.

3. KEY PERSONNEL

We intend that the Services will be furnished principally Ashley Walker, Senior Policy Advisor. To
the extent we enlist others to provide Services, we will advise you by describing their participation on our
monthly statements or otherwise.

4. DURATION OF AGREEMENT

Subject to the attached Conditions of Engagement, the term of this Agreement shall commence
on June 1, 2023 and terminate on June 30, 2024. If the engagement is not completed by the termination
date, it shall be automatically extended and re-extended for consecutive 6-month periods, unless the
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Firm and the Client otherwise agree in writing. This Agreement may be terminated by either party with
30 days’ written notice. Upon any such termination, the Client agrees to pay Nossaman for all Services
rendered through the effective date of termination.

5. CLIENT COOPERATION

The Client agrees to cooperate with us, to provide us with the facts and information that we need
in order to perform the Services, to keep us informed of developments and of the Client’s current contact
information, to abide by this Agreement and to timely pay our statements for Services.

6. AVOIDANCE OF CONFLICTS

Nossaman is a law firm and we are engaged in the practice of law. Accordingly, in providing the
Services, we will adhere to the professional obligations imposed on lawyers and law firms. Thus, we will
perform a conflict check to ensure that our engagement for the Client in connection with the Services
does not present any disabling conflict of interest. In performing that conflict check, we are relying on
information you have provided about the Client, about the Services and about other parties who may be
in an adverse position to the Client with regard to the Services. If you subsequently become aware of
circumstances that you believe may present a conflict of interest, either due to additional or changed
parties or changes in circumstances, you agree to advise us immediately.

7. COMPENSATION

For the Services, Client agrees to pay Nossaman a fee subject to the terms of this Agreement of
$6,500 per month. The fee shall cover all professional staff time, clerical support and basic office
expenses required to perform implement the Services encompassed herein.

Please refer to the attached Conditions of Engagement for additional information about the
Firm’s billing practice and additional charges that may apply.

8. ARBITRATION

Certain disputes arising under this Agreement are subject to binding arbitration, as described
more fully in the Conditions of Engagement. Please read those provisions carefully.

If these terms are acceptable to the Client, please sign in the space provided below and return
this Agreement to me. We appreciate the opportunity to be of service to you and look forward to
working with you on these matters.
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Sincerely,

Walleer

Ashley S. Walker
Senior Policy Advisor
Nossaman LLP

ACCEPTANCE

| have read and understand the foregoing terms and agree to them as of the date that Nossaman
LLP first provided services to Eastern Tule Groundwater Sustainability Agency.

Dated: Eastern Tule Groundwater Sustainability Agency

By:

Printed Name:
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CONDITIONS OF ENGAGEMENT

These Conditions of Engagement are incorporated into and are part of the letter agreement to
provide the Services to which they are attached. Capitalized terms used in these Conditions of
Engagement but not otherwise defined herein shall have the meanings set forth in such letter
agreement. The letter agreement, together with these Conditions of Engagement, are collectively
referred to as the “Agreement”.

1. Services to be Provided and Limitations. On matters covered by this Agreement, we
agree to provide such Services as we determine are reasonably required to represent the Client; to take
reasonable steps to keep the Client informed of facts and developments concerning the subject matter of
this engagement as they come to our attention; and to respond to the Client’s reasonable inquiries.
Nothing in this Agreement and nothing in our statements to you should be construed as a guarantee or
promise about the outcome of the Client’s matters or any phase thereof. Comments about the course or
outcome of the Client’s matters or any phase thereof which we may make from time to time are
expressions of opinion only. The Client agrees that we may communicate with you via electronic mail or
wireless telephone even though these media may be less secure than alternative means of
communication. The Firm’s personnel have no obligation to share information, even information
material to the representation, if that information was learned while representing other clients and is
confidential to those other clients.

2. Costs and Expenses. The Client’s payment of our fees for the Services does not cover
certain costs and expenses that we may incur in connection with this engagement. The Client agrees to
pay for these items in addition to our fees for the Services. The costs and expenses and in-house
services, all of which will be specified on our monthly statements, may include, but will not necessarily be
limited to, conference call charges, duplicating and printing, postage, lobbying registration fees, staff
travel and lodging, messenger and private courier delivery charges; photocopying and other reproduction
services; computerized research charges; and similar items.

We currently charge $1.00 per page for outgoing faxes, $0.10 cents per page for black
white reprographic and printing services and $0.35 cents per page for color reprographic and printing
services. External costs and expenses are charged at our cost, including computerized research and
electronic evidence data processing. Where the Firm maintains a fixed subscription contract with a
vendor for computerized research, you will be charged for the fraction your work bears to the total
actual cost incurred by the Firm during the given month which often results in substantial discounts of
the vendor’s regular rates. We will not charge you for word processing, overtime expenses associated
with administrative or secretarial personnel, telephone calls within the United States and similar items
unless these items are unusually large in amount and we obtain your Agreement in advance. We will not
add a “handling” charge for costs and expenses incurred on your behalf.

We are not required to advance payment for any external expenses. If for any reason we
advance a payment for external expenses, you agree to promptly pay our invoices with those charges. In
addition, we may submit those charges directly to you and ask that you pay such charges directly to the
vendors in a timely manner. If you do not make timely payments to vendors, we reserve the right to pay
those vendors on your behalf and include such charges in our statements and require reimbursement
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from you. It is important that vendors be promptly reimbursed so that we can retain good professional
relationships with those vendors.

3. Client Files. Our files for work prepared pursuant to this Agreement are the Client’s
property. We will release our files for work performed pursuant to this Agreement to you or to anyone
else you designate upon your written request. However, you agree that we may then, in our sole
discretion, copy all or any portion of the file and charge the copying costs to you, and that we may have a
reasonable period of time before releasing the documents to you or anyone else you designate in order
to copy all or any portion of the files you have directed us to surrender. We will, from time to time, send
portions of your files that are not currently needed to an off-site storage facility. The cost of this facility
will be our sole expense. However, we are not the guarantor of the security of any off-site storage
facility. Accordingly, you agree that the Firm will not be responsible for any damages which may occur as
a result of the loss of any of your files which we store at an off-site storage facility. You also agree that
we may, after the passage of two years without our having performed any work for you pursuant to this
engagement for services, destroy your files unless you provide us with written instruction to forward the
files to you or to another person you designate.

4, Monthly statements. Our statements for the Services will provide you with a description
of the Services performed and the date they were performed. We will send you monthly statements for
fees and costs incurred. Payment is due within 30 days of the date of invoice. If not paid within the 30
days, interest shall accrue at the rate of 12% per annum from said due date. You agree to read your
statements carefully and promptly notify the Firm of any error.

5. Arbitration. Except for a claim for the Client’s failure to pay fees for professional services
and/or expenses, if any dispute arises out of, or relates to, a claimed breach of this Agreement, the
professional services rendered by Firm personnel, or any other disagreement of any nature, type or
description regardless of the facts or legal theories which may be involved, such dispute shall be resolved
by binding arbitration in California conducted by a neutral arbitrator from JAMS. JAMS is a national and
international arbitration company with arbitrators who are full-time neutrals and who come from the
ranks of retired judges and prominent attorneys. The arbitration shall be administered pursuant to JAMS
Streamlined Arbitration Rules & Procedures. A copy of these Rules can be found at www.jamsadr.com.
Judgment on the award may be entered in any court having jurisdiction.

The parties agree and understand that arbitration is preferred because it is a faster
process than a claim litigated in a court of law and that arbitration often can be accomplished at a lower
cost. At the outset of the arbitration, the Client may elect to either (1) have each side bear their own
costs and attorneys’ fees, or (2) have the arbitrator allocate all or part of the costs of the arbitration,
including filing fees, the Case Management Fee, the fees of the arbitrator, and the reasonable attorneys
fees of the prevailing party in the award. The arbitrator sets his or her own hourly, partial-day, and full-
day rates.

’

With regard to this binding arbitration provision, the Client is free to, and is encouraged
to, review the JAMS online materials explaining the administration of an arbitration at
www.jamsadr.com. The Client is also free to, and is encouraged to, consult with independent counsel
about mandatory arbitration.
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6. Arbitration re Fees. Any dispute as to the Client’s failure to pay fees for the Services
and/or expenses shall, subject to the provisions of Business and Professions Code sections 6200 et seq.,
be resolved in the appropriate Superior Court of the State of California. The party prevailing in an action
regarding a dispute as to the Client’s failure to pay fees for the Services and/or expenses shall be entitled
to recover from the other party the prevailing party’s actual attorneys’ fees and costs incurred, including
expert witness fees, witness fees, and associated expenses, whether or not the action proceeds to
judgment. For the purposes of enforcing this Agreement, and as otherwise required by law, you agree
that this Agreement may be disclosed to a court or arbitrator.

7. Governing Law. This Agreement is made under and shall be construed in accordance
with the substantive laws of the State of California without reference to its choice of law rules.
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