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-----------------------------AGENDA----------------------------Action items are listed in bold. All items on this agenda, whether or not expressly listed for action, may be
deliberated upon and may be subject to action by the Board of Directors. The Board of Directors may consider
agenda items in any order. Materials related to an item on this agenda submitted to the Board of Directors after
distribution of the agenda packet are available for public inspection at the ETGSA Office, 881 W. Morton Avenue,
Suite D, Porterville, California, during normal business hours.

1.

ROLL CALL

3.

PUBLIC COMMENT

At this time, members of the public may comment on any item not appearing on the agenda. Under state law, matters presented
under this item cannot be discussed or acted upon by the Board at this time. For items appearing on the agenda, the public is
invited to make comments at the time the item comes up for Board consideration. Any person addressing the Board will be
limited to a maximum of three (3) minutes or the Chairman’s discretion. At all times, please use the microphone and state your
name and address for the record.

4.

BROWN ACT REVIEW

Legal Counsel will provide a review of Brown Act requirements.
5.

AGENCY STRUCTURE, DRAFT FY20 BUDGET, AND FUTURE FUNDING

Staff and Legal Counsel will provide a review of the current organizational structure of the
ETGSA, discuss the draft FY20 Budget, and describe future agency funding options.
6.

GSP DEVELOPMENT STUDY SESSION

Study session to discuss the drafting of the GSP and review substantive policy considerations
related to potential projects and management actions.
7.

ADJOURNMENT
1

Exhibit A

OVERVIEW OF THE BROWN ACT
STUDY SESSION

EASTERN TULE GSA
November 2018

AUBREY A. MAURITSON
RUDDELL, STANTON, BIXLER, MAURITSON & EVANS, LLP
1102 N. Chinowth St.
Visalia, CA 93291
(559) 733-5770
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HISTORY
The Brown Act was passed and signed into law by Republican Governor Earl Warren in
1953. The Brown Act was introduced by Ralph M. Brown (D) of Modesto.
Ralph Brown and Michael Harris, a journalist for the SF Chronicle were instrumental in
passing the Act. Michael Harris, a young ambitious reporter, had just published a 10-part series
on the secrecy practiced by supervisors, council members and school districts in the Bay Area.
Ralph Brown lent a sympathetic ear to the cries against secrecy. In 1953, the California
legislature was still part-time. In addition to his part-time job as assemblyman, Brown also was a
practicing lawyer. As such, he often attended board of supervisor, council and other public
agency meetings on behalf of his clients. On more than one occasion he attended a meeting, an
issue was decided, and he would learn the following day the group had met in secret and changed
their mind.
The original Act was only 2 ½ pages. Today, the Act is about 45 pages long.
DECLARATION
The intent of the Act is defined in its preamble:
In enacting this chapter, the Legislature finds and declares that the public
commissions, boards and councils and the other public agencies in this State exist to
aid in the conduct of the people’s business. It is the intent of the law that their
actions be taken openly and that their deliberations be conducted openly.
The people of this State do not yield their sovereignty to the agencies which serve
them. The people, in delegating authority, do not give their public servants the right
to decide what is good for the people to know and what is not good for them to know.
The people insist on remaining informed so that they may retain control over the
instruments they have created. (Government Code section 54950.)
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WHO MUST COMPLY
The Brown Act covers members of virtually every type of local government body, elected or
appointed, decision-making or advisory. Specifically, the Act applies to “legislative bodies” of
“local agencies”. ETGSA is an agency within the ambient of the Act.
Individual decision makers who are not elected or appointed members of a legislative body
are not covered by the Brown Act. For example, a disciplinary hearing presided over by a
department head or a meeting of agency department heads are not subject to the Brown Act since
such assemblies are not those of a legislative body. (See Wilson v. San Francisco Municipal
Railway (1973) 29 Cal.App.3d 870.)
Ad Hoc Committees
A temporary advisory committee comprised solely of less than a quorum of the legislative
body that serves a limited or single purpose, that is not perpetual, and that will be dissolved once
its specific task is completed is not subject to the Brown Act. (Government Code section
54952(b).)
Standing Committees
“[S]tanding committees of a legislative body, irrespective of their composition, which have
continuing subject matter jurisdiction, or a meeting schedule fixed by charter, ordinance,
resolution, or formal action of a legislative body” are subject to the Brown Act. (Government
Code section 54952(b).)
Examples
 An advisory committee composed of less than a quorum created to interview
candidates for a vacant position or to meet with representatives of other entities to
exchange information on a matter of concern to the agency, such as traffic
congestion.
Does the Brown Act apply? No. The committee is temporary, comprised of less than
a quorum, and serves a single purpose.
 A member of the legislative body of a local agency informally establishes an advisory
committee of fives residents to advise her on issues as they arise.
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Does the Brown Act apply? No. The committee has not been established by formal
action of the legislative body.
 During a meeting of the city council, the council directs the city manager to form an
advisory committee of residents to develop recommendations for a new ordinance.
The city manager forms the committee and appoints its members; the committee is
instructed to direct its recommendations to the city manager.
Does the Brown Act apply? Maybe. The direction from the city council might be
regarded as a formal action of the body notwithstanding that the city manager
controls the committee.

MEETINGS
The Brown Act only applies to meetings of local legislative bodies. The Brown Act defines
a meeting as, “…any congregation of a majority of the members of a legislative body at the
same time and location, including teleconference location as permitted by Section 54953, to
hear, discuss, deliberate, or take action on any item that is within the subject matter
jurisdiction of the legislative body.” (Government Code section 54952.2.)
Brown Act gatherings include regular meetings, special meetings, emergency meetings, and
adjourned meetings.
•
“Regular meetings” are meetings occurring at the dates, times, and location set by
resolution, ordinance, or other formal action by the legislative body and are subject to 72hour posting requirements.
•
“Special meetings” are meetings called by the presiding officer or majority of the
legislative body to discuss only discrete items on the agenda under the Brown Act’s
notice requirements for special meetings.
•
“Emergency meetings” are a limited class of meetings held when prompt action is
needed due to actual or threatened disruption of public facilities and are held on little
notice.
•
“Adjourned meetings” are regular or special meetings that have been adjourned or
re-adjourned to a time and place specified in the order of adjournment, with no agenda
required for regular meetings adjourned for less than five calendar days as long as no
additional business is transacted.
Exceptions
The following are exceptions to the requirements of the Brown Act:
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1.
Individual contacts. The Brown Act does not limit a legislative body member
acting on his or her own.
2.
Conferences. A legislative body majority is allowed to attend a conference or
other similar gathering open to the public that addresses issues of general interest to the
public or to public agencies.
3.
Community Meetings. A legislative body majority is allowed to attend an open
and publicized meeting held by another organization to address a topic of local
community concern. Caution: Although the Brown Act permits a majority of a legislative
body to attend and speak at an open and publicized meeting conducted by another
organization, the Act may nevertheless be violated if a majority discusses, deliberates, or
takes action on an item during the meeting of the other organization.
Example: “I see we have four distinguished members of the city council at our meeting
tonight,” said the chair of an Environmental Action Coalition. “I wonder if they have
anything to say about the controversy over enacting a slow growth ordinance.”
4.
Other Legislative Bodies. A majority of a legislative body may attend an open
and publicized meeting of another body of the local agency or a legislative body of
another local agency. Example: Testifying before the Senate Local Government
Committee.
5.
Standing Committees. A majority of a legislative body may attend an open and
noticed meeting of a standing committee. Caution: However, the legislative body
members who are not members of the standing committee attend only as observers
(meaning they cannot speak or otherwise participate in the meeting).
6.
Social or Ceremonial Events. A majority of a legislative body may attend a
purely social or ceremonial occasion, but again, cannot discuss business among
themselves of a specific nature that is within the subject matter jurisdiction of the local
agency.
Serial Meetings
The Brown Act provides that “[a] majority of the members of a legislative body shall not,
outside a meeting…use a series of communications of any kind, directly or through
intermediaries, to discuss, deliberate, or take action on any item of business that is within
the subject matter jurisdiction of the legislative body.” (Government Code section
54952.2(b)(1).)
The serial meeting may occur either by a “daisy-chain” or a “hub-and-spoke” sequence.
 In the daisy-chain scenario, Member A contacts Member B, Member B contacts
Member C, Member C contacts Member D and so on, until a quorum has
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discussed, deliberated or taken action on an item within the legislative body’s
subject matter jurisdiction.
 The hub-and-spoke process involves, for example, a staff member (the hub)
communicating with members of a legislative body (the spokes) one-by-one for a
decision on a proposed action.
A legislative body member has the right, if not the duty, to meet with constituents to address
their concerns. That member also has the right to confer with a colleague or appropriate staff
about the local agency business. An employee or official of a local agency may engage in
separate conversations or communications outside of an open and noticed meeting “with
members of a legislative body in order to answer questions or provide information regarding a
matter that is within the subject matter jurisdiction of the local agency, if that person does not
communicate to members of the legislative body the comments or position of any other member
or members of the legislative body.” (Government Code section 54952.2(b)(2).)
The Brown Act has been violated however, if several one-on-one meetings or conferences
leads to a discussion, deliberation or action by a majority.
Examples:
 A phone call from a lobbyist was received by a legislative body of a local agency.
The lobbyist stated, “Say, I need your vote for that project in the south area. How
about it?”
The Board Member replied, “Well, I don’t know. That’s kind of a sticky proposition.
You sure you need my vote?”
The lobbyist replied, “Well, I’ve got 2 other Board Members lined up and another
vote leaning. With you I’d be over the top.”
Any violations? The lobbyist has not violated the Brown Act, but is facilitating a
violation. The board member may have violated the Brown Act by hearing about the
positions of other board members and indeed coaxing the lobbyist to reveal the other
board members’ positions by asking “you sure you need my vote?”
 The mayor sat down across from the city manager. “From now on,” he stated, “I
want you to provide individual briefings on upcoming agenda items. Some of this
material is very technical, and the council members don’t want to sound like idiots
asking about it in public. Besides that, briefings will speed up the meeting.”
Any violations? No. Agency employees or officials may have separate conversations
or communications outside of an open and noticed meeting “with members of a
legislative body in order to answer questions or provide information regarding a
matter that is within the subject matter jurisdiction of the local agency if that person
does not communicate to members of the legislative body the comments or position of
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any other member or members of the legislative body.” (Government Code section
54952.2(b)(2).)
 “Thanks for the information,” said Council Member Kim. “These zoning changes
can be tricky, and now I think I’m better equipped to make the right decision.”
“Glad to be of assistance,” replied the planning director. “Any idea what the other
council members think of the problem?”
Any violations? Yes. The planning director should not ask, and the member should
not answer. A one-on-one meeting that involves communicating the comments or
position of other members violates the Brown Act.
 The agency’s web site includes a chat room where agency employees and officials
participate anonymously and often discuss issues of local agency business. Members
of the legislative body participate regularly.
Any violations? Yes. The web site is a technological device that may serve to allow
for a majority of members to discuss, deliberate or take action on matters of agency
business.
 A member of a legislative body contacts two other members on a five-member body
relative to scheduling a special meeting.
Any violations? No, the Brown Act expressly allows this kind of communication,
through the members should avoid discussing the merits of what is to be taken up at
that meeting.
 “Reply to all”. Particular care should be exercised when staff briefings occur by
email because of the easy of using the “reply to all” button that may inadvertently
result in a Brown Act violation.
Informal Gatherings
Often members are tempted to mix business with pleasure—for example, by holding a post
meeting gathering. Informal gatherings at which local agency business is discussed or transacted
violate the law if they are not conducted in conformance with the Brown Act. (Government
Code section 54954.2(b).)
Example: Thursday at 11:30 a.m., as they did every week, the board of directors of
the Dry Gulch Irrigation District trooped into Pop’s Donut Shoppe for an hour of talk and
fellowship. They sat the corner window, fronting on Main and Broadway, to show they
had nothing to hide. Whenever he could, the managing editor of the weekly newspaper
down the street hurried over to join the board.
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A gathering like this would not violate the Brown Act if board members scrupulously
avoided talking about irrigation district issues. But it is the kind of situation that should
be avoided. The public is unlikely to believe the board members could meet regularly
without discussing public business. A newspaper executive’s presence in no way lessens
the potential for a violation of the Brown Act.
Location
The Brown Act generally requires all regular and special meetings, including retreats and
workshops, to be held within the boundaries of the territory over which the local agency
exercises jurisdiction. (Government Code section 54954(b).) The Act provides for limited
exceptions.

AGENDAS, NOTICES, AND
PUBLIC PARTICIPATION
AGENDAS
Every regular meeting of a legislative body of a local agency—including advisory
committees, commissions, or boards, as well as standing committees of legislative bodies—must
be preceded by a posted agenda that advises the public of the meeting and the matters to be
transacted or discussed.
The agenda must be posted at least 72 hours before the regular meeting in a location
“freely accessible to members of the public.” (Government Code section 54954.2.) The
California Attorney General has interpreted “freely accessible” to require posting in locations
accessible to the public 24 hours a day during the 72-hour period, but any of the 72 hours may
fall on a weekend. (78 Ops.Cal.Atty.Gen. 327 (1995)) Posting only on the internet is
insufficient since there is no universal access to the internet. However, Government Code
section 54954.2(a)(1) mandates posting on the agency’s website if the local agency has one.
The agenda must state a brief general description of each item of business to be transacted or
discussed at the meeting, including items to be discussed in closed session. (Government Code
section 54954.2(a).) Every agenda for a regular meeting must allow members of the public to
speak on any item of interest, so long as the item is within the subject matter jurisdiction of the
legislative body. (Government Code section 54954.3(a).)
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No action or discussion may be undertaken on any item not appearing on the posted agenda,
except that members of a legislative body or its staff may briefly respond to statements made or
questions posed by persons exercising their public testimony rights. (Government Code section
54954.2(a).)
The Brown Act specifically provides three situations in which a legislative body can act on
an item not on the agenda:
1. When a majority decides there is an “emergency situation”;
2. When 2/3 of the members present determine there is a need for immediate action and the
need to take action came to the attention of the local agency subsequent to the agenda
being posted; and
3. When an item appeared on the agenda of, and was continued from, a meeting held not
more than five days earlier. (Government Code section 54954.2(b).)

CLOSED SESSIONS
Private discussions among a majority of a legislative body are prohibited, unless expressly
authorized under the Brown Act. It is not enough that a subject is sensitive, embarrassing, or
controversial. (Government Code section 54962.)
In general, the most common purpose of a closed session is to avoid revealing confidential
information that may, in specified circumstances, prejudice the legal or negotiating position of
the agency or compromise the privacy interests of employees.
Meetings of a legislative body are either fully open or fully closed. Closed sessions may
involve only the members of the legislative body and only agency counsel, management and
support staff, and consultants necessary for consideration of the matter that is the subject of
closed session. Individuals who do not have an official role in advising the legislative body on
closed session subject matters must be excluded from closed session discussions.
Topics:
1. Litigation (existing, threatened, or potential initiation by the local agency). (Government
Code 54956.9.)
2. Real Estate Negotiations. (Government Code section 54956.8.)
3. Public Employment & Personnel Matters. (Government Code section 54957(b).)
4. Labor Negotiations. (Government Code section 54957.6.)
5. License Applicants with Criminal Records. (Government Code section 54956.7.)
6. Public Security. (Government Code section 54957(a).)
CONFIDENTIAL
Page 9 of 11

The Brown Act prohibits the disclosure of confidential information acquired in a closed
session by any person present. (Government Code section 54963.)
REPORTING
Prior to holding a closed session, the legislative body of the local agency must disclose, in an
open meeting, the item or items to be discussed in the closed session. (Government Code section
54957.7(a).) After a closed session, the legislative body must reconvene in open session before
adjournment and must make any required disclosures of action taken in the closed session.
(Government Code section 54957.7(b).) Required disclosures depend on the subject-matter of
the closed session.
The legislative body must either orally or in writing, publicly report any action taken in
closed session and the vote or abstention on that action of every member present. (Government
Code section 54957.1.)

REMEDIES
Violations of the Brown Act can lead to invalidation of an agency’s action, payment of a
challenger’s attorney’s fees, public embarrassment, and even criminal prosecution.
INVALIDATION
A local agency’s action taken in violation of the Brown Act is not automatically invalid.
(See Cohan v. City of Thousand Oaks (1994) 30 Cal.App.4th 547). Any interested person may
seek to invalidate certain actions of a legislative body on the ground that they violate the Brown
Act. (Government Code section 54960.1.) Actions are limited to: open meetings, tax and
assessment meetings, special meetings, emergency proceedings, meeting agendas, and posting of
closed session items. (Government Code section 54960.1(a).)
CIVIL ACTION TO PREVENT FUTURE VIOLATIONS
Any interested person can file a civil action asking the court to:
•
•

Stop or prevent violation or threatened violations of the Brown Act by members of the
legislative body of a local agency;
Determine the applicability of the Brown Act to action or threatened future action of the
legislative body;
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•
•

Determine whether any rule or action by the legislative body to penalize or otherwise
discourage the expression of one or more of its members is valid under state or federal
law; or
Compel the legislative body to tape record its closed sessions. Government Code section
54960(a).

COSTS AND ATTORNEY’S FEES
Someone who successfully invalidates an action in violation of the Brown Act or who
successfully enforces one of the Brown Act’s civil remedies may seek court costs and reasonable
attorney’s fees. Government Code section 54960.5. An award of costs and fees is not
mandatory, but is left to the trial court’s discretion. (See Frazer v. Dixon Unified School Dist.
(1993) 18 Cal.App. 4th 781). However, there is case law suggesting that absent special
circumstances, the court must award attorney’s fees. (See Los Angeles Times Communications
LLC v. Los Angeles County Board of Supervisors (2003) 112 Cal.App.4th 1313, 1334.)
CRIMINAL COMPLAINTS
A violation of the Brown Act by a member of the legislative body who acts with improper
intent is punishable as a misdemeanor. Government Code section 54959. The requirements are
(1) an overt act; and (2) that the member intended to “deprive the public of information to which
the member knows or has reason to know the public is entitled” by the Brown Act.
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ETGSA Board Workshop
Bryce McAteer
Executive Director, ETGSA

9am to Noon
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1. Brown Act Review
2. Agency Structure Review
3. Draft FY20 Budget and Future Funding
4. GSP Development & Adoption
5. GSP Policy Discussion: Subsidence
6. GSP Policy Discussion: Other Policy Matters
7. GSP Policy Discussion: Allocations and Sharing

2

FOR DISCUSSION PURPOSES ONLY

1. Brown Act Review
[Please see Handout]
3

FOR DISCUSSION PURPOSES ONLY

2. Agency Structure Review

4
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ETGSA Boundaries & Member Jurisdictions
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Governance and Structure of ETGSA
Eastern Tule GSA JPA
City of
Porterville

County of
Tulare

KTWD

PID

SID

TBID

TPDWD

VWD

Board of Directors

Treasurer/Auditor
(County of Tulare)

Staff and Secretary
to the Board
Finance Committee

Executive
Committee

Stakeholder
Committee

Executive Director
Office Manager
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Composition of Board and Committees
Members

Board of Directors

Finance Committee

Alternates

9 Directors – 1 from each
Member Agency, plus 1
additional from Tulare
County (for White Area)

9 – 1 from each Member
Agency, plus 1 additional
from Tulare County (for
White Area)

3 Directors – Appointed
from among the Directors

N/A

Executive
Committee

Up to 9 Members – 1
appointment per Member
Agency, plus 1 additional for
Tulare County

Stakeholder
Committee

10 Members – Appointed by the
Board through an application
process || DCSD, and
Environment each get 1 seat;
Agriculture gets remainder (8
seats)

N/A

N/A

Chair

Vice Chair

1 – Appointed
from among the
Directors

1 – Appointed
from among
the Directors

1 – Appointed
from among
the Directors

N/A

1 – Appointed
from among
the Directors
or Alternates
(non-voting)

1 – Appointed
from among
the Directors
or Alternates
(non-voting)

1 – Appointed
from among
the Directors
or Alternates
(non-voting)

1 – Appointed
from among
the Directors
or Alternates
(non-voting)
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3. Draft FY20 Budget and
Future Funding
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Draft FY20 Budget - Summary
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Draft FY20 Budget - Contributions
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Draft FY20 Budget – Itemized (1)

11
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Draft FY20 Budget – Itemized (2)
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Current

Current & Future Funding
Member Agency Callfor-Funds

Grants

Article XIIID
Sec. 6

Article XIIID
Sec. 4

General Requirements

13

Voting & Protest

Property-related Fees
and Charges (Prop. 218)

• Written Notice
• Report or Study
• Public Hearing

• Pass = Majority of Parcels do
not Protest
• One protest per parcel

Land Based
Assessments (Prop. 218)

• Engineer’s Report
• Written Notice
• Public Hearing

• Pass = Majority of Ballots
Received in Favor
• Generally, one protest per
acre (i.e. obligation based)

Service, Regulatory &
Penalty Charges
(e.g. GW Accounts,
Permits, Penalties)

• n/a

• n/a
FOR DISCUSSION PURPOSES ONLY

Funding Method Considerations
Member Agency Callfor-Funds

•
•
•
•

Grants

•
•
•

Property-related Fees
and Charges (Prop. 218)

Land Based
Assessments (Prop. 218)
14

•
•

Considerations
Willingness to Pay
Member Agency Financial Circumstance
Double-Assessment (e.g. County +
Member Agency taxes)
Implications on New Membership
Generally project-oriented
Staff/Professional Engineer Costs to Develop
Proposals
Subbasin v. GSA Grants (e.g. Prop 1, Prop 68)

•

Extent of Fee Study
Capital Expenditure (e.g. accounting system,
monitoring/metering) and Staffing/Administration
Implementation and Monitoring

•
•
•

Engineer’s Report
Case for Proportional Special Benefit
Majority Protest Threshold
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4. GSP Adoption: Process and
Challenges
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GSP Process for Adoption
1

GSA must provide minimum 90
day public notice to City and/or
County within the area of the
proposed Plan

2 Review and consider comments
from any City and/or County;
consult with City and/or County
within 30 days of receipt of notice

3

Hold a public hearing to
consider adoption of the GSP

4 Following adoption, all Subbasin GSAs
must jointly submit to DWR prior to
January 31, 2020:
• Plans,
• Explanation of how Plans,
implemented together, satisfy §
10727.2, 10727.4, and 10727.6 for
Tule Subbasin, and
• Coordination Agreement to DWR.

5

16

DWR posts GSP and associated
materials within 20 days of
receipt, and provides for a
minimum 60 day public
comment period

Pursuant WAT § 10728.4 and § 10733.4
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Current ETGSA GSP Development Challenges
Monitoring Plan

Basin Setting

Sustainable
Management Criteria

Subsidence

Groundwater Levels

Allocations & Pace of
Ramp Down
17

•

Current Status
Currently still under
•
development by TH&Co

General Hurdle
Have not secured Access •
Agreements at all well
sites

Subbasin Hurdles
Have not identified data
collection roles and DMS

•

Currently still under
development by TH&Co

•

Minimal development

•

Local agreement and
•
acceptance of proposed
SMCs

Ability to achieve desired
outcomes; Subbasin
Agreement

•

TH&Co has provided
results from several
analyses

•

Ongoing degradation;
•
feasibility and funding of
efforts/projects to arrest

Mitigation for future
subsidence

•

TH&Co has provided
results from several
analyses

•

Ongoing declines in
some areas (due to
legacy overdraft and
equilibration)

•

Mitigation for declines in
groundwater levels

•

Significant committee/ •
stakeholder
consideration on
methodology

Determining allocation
method and followthrough on
implementation

•

Pace of ramp down and
associated effects

n/a

•

Must agree to a “Future
Water Budget”
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GSP Components and Timeline
Staff currently
anticipates
completion of
the Draft GSP
(and
associated
coordination)
in August
To comply
with
mandatory 90
day public
notice, notice
deadline is
September
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GSP Submittal and Approval by DWR
1

Tule Subbasin GSAs and GSAs in Critically Overdrafted Basins need to have signed a Coordination
Agreement and submitted their GSPs by January 31, 2020

2

DWR will provide the GSAs with a written assessment of their plans within 2 years.
DWR can give the GSP one of three determinations:

3

ADEQUATE

INCOMPLETE

GSAs given up to 180
days to fix their GSPs,
then re-submit and reevaluate

DWR believes that the GSA,
through implementation of its
GSP, is likely to achieve its
sustainability goal within the 20
year statutory time horizon. GSAs
continue locally implementing
their plans.
19

INADEQUATE

DWR believes that the GSP is not likely
to be able to achieve sustainable
groundwater management by 2040.
Under this determination, the State
(via the SWRCB) may designate the
basin as Probationary and manage the
Subbasin through an Interim Plan.
• Much more expensive
• Much less local control
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How are GSAs & GSPs “Graded”?
1

GSAs have to have submitted to DWR and, thereafter, begun implementing their GSPs by the
statutory deadline (January 31, 2020 or January 31, 2022)

2

GSPs need to be 1) complete and 2) collectively cover the entire Basin

3

4
20

GSPs need to satisfy DWR’s considerations (paraphrased from GSP Regs. § 355.4.(b))
(1) Whether the SMCs are reasonable and supported by the best available information
(2) Whether the Plan identifies reasonable measures and schedules to eliminate data gaps.
(3) Whether the SMCs and projects and management actions are commensurate and
adequate
(4) Whether the all interests have been considered.
(5) Whether the projects and management actions are feasible and likely successful
(6) Whether the Plan includes a reasonable estimate of overdraft and how to address it
(7) Whether the Plan will adversely affect an adjacent Basins’ ability to become sustainable
(8) Whether adequate coordination agreements, if required, have been adopted
(9) Whether the Agency has the legal authority and financial resources to implement the
Plan
(10) Whether the Agency has adequately responded to the comments it received to its Plan
GSAs submit satisfactory Annual Reports to DWR, undertake Periodic Evaluations, and continue
to implement their GSPs in a manner that will likely achieve the Sustainability Goal.
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State Intervention – DWR & SWRCB
Event Timeline – State Intervention via Designation as “Probationary Basin”

Date

Event

July 1, 2017

Entire basin is not covered by GSA(s).

Feb. 1, 2020

Basin is in critical overdraft and there is either 1) no plan or 2) the
Department of Water Resources (DWR) fails the plan.

Feb. 1, 2022

There is either 1) no plan or 2) long‐term overdraft and DWR fails
the plan.

Feb. 1, 2025

DWR fails plan and basin has significant surface water depletions.

180 (+ potential extension) or 90 days for local
agency(ies) to rectify the cause(s) that lead to the
designation of Probationary Status

Return of Local Control

Concurrent extraction
reporting to SWRCB

Following public notice & hearing,
SWRCB may implement an Interim
Plan
Petition and demonstration of Local Agency to adequately
address issues that lead to Probationary Status
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See: SGMA
See: https://www.waterboards.ca.gov/water_issues/programs/gmp/intervention.html

FOR DISCUSSION PURPOSES ONLY

SWRCB Intervention Fee Schedule
Fee Category

Fee Amount

Applicable Parties

Base Filing Fee

$300 per well

All extractors required to report

Unmanaged Area Rate

$10 per acre-foot,
if metered

Extractors in unmanaged areas

$25 per acre-foot,
if unmetered
Probationary Basin Rate

$40 per acre-foot

Extractors in probationary basins

Interim Plan Rate

$55 per acre-foot

Extractors in probationary basins
where the Board determines an
interim plan is required.

De minimis Fee

$100 per well

Parties that extract, for domestic
purposes, two acre-feet or less per
year from a probationary basin, If
the Board decides the extractions
will likely be significant.

Late Fee

25% of total fee amount per
month late

Extractors that do not file reports by
the due date

22 Source: SWRCB, Fee Schedule for WY 2018
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5. GSP Policy Discussion:
Subsidence

23
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Projected Subsidence (No Action)

In a “no action”
scenario, as much
as 12 additional
feet of subsidence
could occur along
the FKC by 2040.
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Source: TH&Co Detailed Analysis of Land Subsidence Along the Friant Kern Canal in the Tule Subbasin
(DRAFT)
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Expanded Analysis Study Area
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Source: TH&Co Detailed Analysis of Land Subsidence Along the Friant Kern Canal in the Tule Subbasin
(DRAFT)
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Expanded Analysis Water Budget Areas
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Source: TH&Co Detailed Analysis of Land Subsidence Along the Friant Kern Canal in the Tule Subbasin
(DRAFT)
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Equilibration of Groundwater Levels

Legacy overdraft in
localized areas has
created “sinks” and
depressions.
Even after pumping
at “sustainable
rates,”
groundwater levels
are expected to
decline in some
areas as
groundwater levels
“equilibrate” (i.e.
mounds fill in sinks)
27

Source: TH&Co Detailed Analysis of Land Subsidence Along the Friant Kern Canal in the Tule Subbasin
(DRAFT)
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Land Subsidence Projections
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Source: Preliminary Results of Analysis of Future Projects and Management Actions – TH&Co May 31,
2019
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TH&Co: Potential Management Zones (pt. 1)
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Source: TH&Co Detailed Analysis of Land Subsidence Along the Friant Kern Canal in the Tule Subbasin
(DRAFT)
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TH&Co: Potential Management Zones (pt. 2)
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Source: TH&Co Detailed Analysis of Land Subsidence Along the Friant Kern Canal in the Tule Subbasin
(DRAFT)
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TH&Co: Draft Management Zones (pt. 3)
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Source: TH&Co Detailed Analysis of Land Subsidence Along the Friant Kern Canal in the Tule Subbasin
(DRAFT)
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TH&Co: Draft Management Zones (pt. 4)
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Source: TH&Co Detailed Analysis of Land Subsidence Along the Friant Kern Canal in the Tule Subbasin
(DRAFT)
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Impact of Depth of Pumping
TH&Co undertook a
historical sensitivity
analysis that
investigated the impact
of the depth of pumping.
Limiting extractions to
depths of no more than
1200 feet bgs had the
largest proportional
impact.
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Source: TH&Co Preliminary Results of Focused Subsidence Analysis - Friant-Kern Canal Area (April 17,
2019)
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Summary of Results
1. Subsidence from groundwater withdrawals occur in areas of thick clay and silt, which
are present along the length of the FKC.
2. The magnitude of subsidence is sensitive to the proximity of pumping to the FKC,
with closer pumping having a larger effect. However regional overdraft also
contributes to subsidence along the canal.
3. The magnitude of subsidence is sensitive to the depth of pumping near the canal,
with deeper depths having a larger effect.
4. Both groundwater recharge and reductions in pumping are beneficial in limiting
subsidence, but reductions in pumping alone may not be adequate.
5. Groundwater levels in DEID will continue to decline as the Tule Subbasin equilibrates.
6. Final determination of a management zone will depend on:
1. Magnitude of future subsidence considered undesirable; and
2. The impact of Projects and Management Actions
34

Source: TH&Co Detailed Analysis of Land Subsidence Along the Friant Kern Canal in the Tule Subbasin
(DRAFT)
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Concepts to Arrest Subsidence
Concept

1

Well Relocation and/or
Depth Limits (Extraction
Exclusion Area)

Description
Financially assisting landowners with wells
in the MA to abandon their existing wells,
drill new wells outside of the MA, and/or
limit their pumping depth.

Considerations
1)
2)

1)
The purchase and fallowing of productive
2)
agricultural land that is using (or may
potentially use) groundwater within the MA. 3)
4)

Number of wells
Funding
Acres required
Approach (voluntary or involuntary)
Future O&M and land use
Funding

2

Land Fallowing

3

Surface Water in-lieu-of
Groundwater Agreement

Agreement to supply surface water and
require landowner to use that surface
water in-lieu groundwater in the MA.

1)
2)
3)
4)

Availability of surface water
Lack of conveyance infrastructure
Temporal length of agreement
Funding

4

Subsidence Mitigation via
Groundwater Recharge

Mitigating the impact of groundwater
pumping within the MA through direct
injection or percolation basins

1)
2)
3)
4)
5)

Inelastic v. elastic subsidence
Depth of impacted aquifer
Availability of surface water
Purchase of recharge sites
Funding

5

Financial Mitigation via
Payment

Payment to contractors affected by FKC
capacity restraints to mitigate for lost
water and/or to FWA/BOR to fund
additional FKC fix measures

1)
2)

Length of future permitted pumping
Funding

6

Accelerated Ramp
Down of GW Pumping

Initiating an accelerated groundwater
pumping ramp down within the MA.

1)
2)

Acceptable ramp down rate
Monitoring and enforcement

35
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6. GSP Policy Discussion:
Other Policy Matters

36

FOR DISCUSSION PURPOSES ONLY

Policy Questions – Mechanisms & Functioning of a Sharing System
Key Questions?
•

Should non-well owners and/or non-landowners (e.g.
lessees) be permitted to maintain Groundwater Accounts?
•

•

•

Reason: As availability of different supplies change (e.g.
recharge water, surface water, transitional water),
groundwater users should be able to adjust how they manage
and utilize those supplies.

Staff Recommendation – The ETGSA should both facilitate
the maintenance of a “market board” and provide for
groundwater account holders to initiate transfers with preidentified participants.

Reason: Decreasing the transaction cost of time and expense
for willing transferees/transferors will facilitate timely, and
less costly transfers amongst all potential participants.

Staff Recommendation – The ETGSA should require that
prices paid for transfers be reported.

Reason: Reporting prices increases transparency.

Staff Recommendation – Accounts should be updated (i.e.
debited & credited) at a rate of no less than quarterly –
preferably, monthly.

Reason: Groundwater users should be provided with timely
updates in order to provide them with information that will
assist them in making informed decisions and undertaking
future planning.

Should prices paid as a result of transfers be reported?
•

How often should Accounts be debited as a result of GW
use? (e.g. Monthly, Quarterly, Bi-Weekly, etc.?)
•

37

Staff Recommendation – There should be a default debiting
preference for all groundwater accounts, but a groundwater
account holder should be able to freely adjust their debiting
preferences as they see fit.

Should ETGSA maintain a “market board” to help connect
potential transferors and transferees?
•

•

Reason: See next page

Should ETGSA allow users to manage allocation debiting
preferences, or have a standard allocation debiting
procedure?
•

•

Staff Recommendation – Any verifiable individual and/or
entity should be able to maintain a Groundwater Account.
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Eligibility for a Groundwater Account
Staff Recommendation – Any verifiable individual and/or entity should be able to maintain a
Groundwater Account.
Reason: Groundwater accounts would allow for individuals and entities to manage several different functions related to their
necessary compliance with ETGSA’s groundwater management rules. How a groundwater account can be utilized by a user,
however, is fully conditioned and contingent upon the user having met the eligibility criteria necessary for each function.
While a user may not be eligible or may not need to utilize one function, they may be eligible and may be required per ETGSA to
utilize another. Non-use of one function should not necessarily prohibit the use of another. Examples of function eligibility are noted
below:
• You cannot register a parcel unless you own that parcel, or have been given verifiable explicit permission to do so by the
owner.
• You cannot register a well unless you own the well, or have been given verifiable explicit permission to do so by the owner.
• You cannot register a recharge project unless you own the project, or have been given verifiable explicit permission to do so
by the owner.
• You cannot receive allocations, unless a) you are entitled to receive them via registered parcels, b) you are entitled to receive
them via registered recharge project or recharge activity, or c) you have engaged in a voluntary transfer between willing
transferees and transferors.

38
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Groundwater Accounts
NOTE - DETAILS & PROCESS
DESCRIBED ARE CONCEPTUAL IN
NATURE & SUBJECT TO CHANGE

Creating a Groundwater Account

•
•

Go to ETGSA Account Portal and click “Create
ETGSA groundwater account”
As necessary, upload information such as:
• Contact information
• SSN/EIN
• Verification of Entity Representation
• Payment Preferences
• Allocation Debiting Preferences

Use your Account to link, view, and/or manage any of the following:

Registered Parcels
& Recharge Projects
Registered Wells & Well
Registration Permits

Allocation Transfers
Allocation Balances

Account Users and User
Privileges
39
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Parcels, Well Registration Permits, & Allocations
NOTE - DETAILS & PROCESS
DESCRIBED ARE CONCEPTUAL IN
NATURE & SUBJECT TO CHANGE

Groundwater Account

Parcels
Well Registration
Permits

Allocations

Must be created in order to manage any of the below

Must be registered in order for your Allocation Balance (hosted on your Account)
to be credited with your entitled number of allocations.
Must be acquired and designate the Irrigation Area boundaries to properly debit allocations
• Note – Irrigation of parcel areas not bounded by a Well Registration Permit “Irrigation Area” Boundary
would result in parcel owner being subject to the full Penalty Fee (and other procedures) for the volume
of groundwater improperly used
• Note – Irrigation Area requirement different for metered systems such as Public Water Systems

•
•
•
•

Recharge Projects
40

Function

Can be credited through parcel registration, verified recharge, or transfer
Can be debited through use, transfer, or exhaustion
Different types of allocations with different rules may exist (e.g. Sustainable Yield,
Transitional Volume Option, Recharge, etc.)
Balance of allocations is recorded and displayed through your Groundwater
Account Allocation Balance, hosted on your Account

Must be registered and linked to your Account in order for your Allocation Balance
(hosted on your Account) to be credited with your entitled number of recharge credits.
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Policy Questions: Evaluating Transfer Impacts
1) If sufficient data indicates that transfers of groundwater credits from one area to another could cause
undesirable results, what mechanisms might the GSA consider using to manage such impacts?
Approaches discussed in the past include:
• Transfer Fees
• Exchange Rates
• Trade Balance Caps
Staff Recommendation : Should sufficient data at a future date indicate that transfers may cause undesirable
impacts, the GSA should utilize the most efficient approach(es) to manage those impacts.
Reason: If undesirable impacts can be verifiably linked to transfers, then those impacts must be managed.
2) Should ETGSA consider policies in the interim (i.e. while data gathering) to manage potential unforeseen
effects?
Staff Recommendation: Until future policies are developed, each transfer should be subject to a nominal fee and
a nominal volumetric set-aside.
Reason: The fee would be used to fund additional monitoring to gather data and mitigate for potential
substantiated impacts. The volumetric set-aside would allow ETGSA to manage potential unforeseen undesirable
impacts; however, on a periodic basis following an analysis, this set-aside volume would be returned to the extent
it was exacted from each individual transferee if the analysis indicates that actual use of the set-aside would not
have induced an undesirable impact.
41
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Example: Interim Nominal Fee & Set-Aside
Transferee

Transferor

0.1 AF is
“Exhausted”
Return to
Transferee 0.1 AF

Transfer Initiated

Use of the 0.1 AF
Set Aside would not
have caused an
undesirable impact?

9.9 AF

10 AF
0.1 AF Set-Aside
$ Transfer Fee

Use of the 0.1 AF
Set Aside would
have caused an
undesirable impact?

Periodic
Analysis

ETGSA

$
Monitoring & Mitigation

42
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Policy Question: Inter-GSA Transfers

Inter-GSA Transfers
1) If ETGSA and another Tule
Subbasin GSA have similar policies,
should they coordinate to establish
a process to allow for Inter-GSA
transfers?

43

Staff Recommendation: Yes, ETGSA should
coordinate with other Tule Subbasin GSAs who
establish similar accounting and allocation
policies in order to establish a process to allow for
Inter-GSA Transfers.
Reason: Increasing the number of potential
transferors and transferees provides for a greater
opportunity to more efficiently share limited
resources and adapt as circumstances change.
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Policy Question: Management Areas
Staff Recommendation
Greater Tule Management
Area
 General Ag & Rural Lands
Community Management
Area(s)
 Porterville
 Terra Bella
 Ducor
Inter-Basin Agency
Management Area
 Kern-Tulare Water District
Subsidence Management
Area
 TBD

Other Conceptual Alternatives:
1. Based on Agency 2. Based on Tule, Deer, 3. Based on TH&Co
and White Watersheds Water Budget Areas
Service Areas
(Approx. 8-11 MAs)
(Approx. 3-6 MAs)
(Approx. 9-13 MAs)

Note – It is anticipated that new management areas can be developed, and
44 consolidation of management areas can occur, as necessary in the future.
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GSP Policy Discussion:
Allocations

45
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Sharing Groundwater & ETGSA Policy Points
A. Sharing
System

B. Sustainable
Yield

C. Allocation
Decisions

D. Transitional
Allocations & Period

Topics of Significant Focus
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E. Transferability

F. Wells &
Monitoring of Use

I. Recharge of Surface
Waters

J. Banking Allocations
of Groundwater

G. Penalties for
Overuse

K. Groundwater Quality

H. Pre-2020 Recharge
Recognition

L. Management Areas

$

M. Funding
Mechanisms

N. Governance
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Key Questions: NSY and Transition
Price

Carry-Over Policy into
Next 5 Year Period
(exhausted thereafter)

Marketable/
Tradeable

n/a

High

n/a

n/a

?

?

?

?

?

Tier 1 TVO

?

?

?

?

?

Sustainable
Yield
Allocations

?

?

?

?

?

To Whom

Anticipated
Volume

Penalty

n/a

Tier 2 TVO

Single Tier/Charge,
or Multiple Tiers?
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Note - Matrix is conceptual in nature. Assumptions are used to promote
discussion; assumptions can be changed.
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SGMA, Water Rights, and Allocations
SGMA § 10720.5.(b) – No Modification of Water Rights or Priorities, and No
Determination of Water Rights Pursuant to this Part
• “Nothing in this part, or in any groundwater management plan adopted pursuant to this
part, determines or alters surface water rights or groundwater rights under common law
or any provision of law that determines or grants surface water rights.”
SGMA § 10723.2. – Consideration of All Interests of All Beneficial Uses and Users of GW
• “The groundwater sustainability agency shall consider the interests of all beneficial uses
and users of groundwater, as well as those responsible for implementing groundwater
sustainability plans…”
SGMA § 10726.4. – Additional Authorities of Groundwater Sustainability Agency
• (a) “A ground water sustainability agency shall have the following additional authority and
may regulate groundwater extraction using that authority:”
• (a)(2) “To control groundwater extractions by regulating, limiting, or suspending
extractions… or otherwise establishing groundwater extraction allocations… A limitation
on extractions… shall not be construed to be a final determination of rights…”
• (a)(3) “To authorize temporary or permanent transfers of groundwater extraction
allocations…”
• (a)(4) “To establish accounting rules to allow unused groundwater extraction allocations
48 issued by the agency to be carried over from one year to another…” FOR DISCUSSION PURPOSES ONLY

What Groundwater Rights Exist?
Overlying Rights
•

A landowner’s right to take water from the ground underneath for use on his land within the basin or
watershed. It is based on the ownership of the land and appurtenant thereto. As between overlying
owners, the rights are correlative, meaning each may only use his reasonable share when water is
insufficient to meet the needs of all.

Appropriative Rights
•

Any water not needed for the reasonable beneficial uses of those having prior rights is excess or
surplus water and may be appropriated on privately owned land for non-overlying uses, such as
devotion to a public use or exportation beyond the basin or watershed. Appropriative rights are not
derived from land ownership but depend on the actual taking of water.

Prescriptive Rights
•

•

49

Prescriptive rights arise when an appropriator continues to pump water during times of overdraft. An
appropriative taking of water which is not surplus is wrongful and may ripen into a prescriptive right
where the use is actual, open and notorious, hostile and adverse to the original owner, continuous
and uninterrupted for the statutory period of five years, and under claim of right.
Overlying rights do not take on a prescriptive character and merely maintain their priority to the
extent actually exercised during overdraft conditions. An overlying landowner’s correlative right may
be reduced by a claim of prescriptive rights, but only to the extent he did not engage in self-help by
pumping during the period of the prescriptive claim.
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Adjudicated Rights and Reduced Pumping
When undertaking an adjudication, Courts determining the rights of
claimants do so by considering Groundwater Rights Priority and develop
Physical Solutions further informed by:
• Local Conditions & Equity
• Presence or likelihood of Overdraft
• Ability to accomplish of a
Examples of Adjudicated Ramp Down
Physical Solution
Periods:
• Antelope Valley – 7 years, adjustable
While Courts consider legal precedent
(if necessary) beginning in Year 17
and review concerns that are typically
• Mojave – 5 Years, then annually
common at the outset of all
adjusted (if necessary)
adjudications, every adjudication’s
outcome and formula for determining
groundwater rights has been different.
Adjudications often do not quantify
groundwater rights; if quantified,
physical solutions often describe ongoing
adjustment mechanisms
50
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Historical Use & Policy Questions
Policy Questions
SGMA does not prescribe a methodology for determining allocations. Assuming aggregate
Historical Use is greater than Sustainable Yield, should “Historical Use” be considered in
terms of allocating…
1) Sustainable Yield; and/or
2) Transitional Groundwater
and
If so, how?
Defining “Historical Use”
Implies some sort of time element.

Implies some sort of usage/quantity.

•

•

•
•
•
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When? (Since 1960? 1914? 2014?) Or,
What Period (10 years, 5 years, or X
Years between [Beginning Year] and
[End Year])?
How is the time period justified?
How are periods of dormancy handled?
What is the equation? Average use,
median use, highest & lowest use, or
something else?

•
•
•

Is usage based on total irrigation, crop
type/demand, potentially irrigable (gross
acres), or explicit groundwater use?
What if crops types and/or irrigation practices
(i.e. irrigation efficiency) changed over time?
Are different users types (e.g. Ag, Municipal,
Partial Users, etc.) treated differently?
How is usage verified and how are
discrepancies/different sources treated?
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Est. Applied Ag Water & Est. Necessary Reduction
~275,600k AF
GW Deficit Pumping
~77k AF
~198.6k AF
Ag SW Return Flow
~23.4k AF

CURRENT v. SUSTAINABLE
AG APPLIED RATE (AF)
Total Current Applied

Ag SW Crop ET
~77.2k AF

ETGSA Ag. GW SY
~98k AF

~275,600

Avg. Ag SW Crop ET

-77,200

Avg. Ag SW Return Flow

-23,400

ETGSA Ag. GW SY

-98,000

GW Deficit Pumping

~77,000

SW = Surface Water (note - includes Tule River,
Imported Supplies, and Recycled Supplies)
GW = Groundwater
Est. Current
Applied

Est. Sustainable
Applied

Note: Per TH&Co updated preliminary draft data; SY assumes no change in Subbasin Municipal or Export pumping
Note: Graphics not to scale; Total may not sum due to rounding

ETGSA Est. Historical GW Pumping
300,000

250,000

200,000

150,000

100,000

50,000

Agricultural

Municipal

Total

Max
(Year)

243,000
(2014/15)

17,700
(2007/08)

256,900
(2014/15)

Min
(Year)

144,000
(2016/17)

9,600
(1986/87)

158,000
(2016/17)

Average

192,000

14,600

206,600

0

Municipal
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Agricultural

Source: TH&Co Draft Tule Subbasin Water Budget

Total
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Agricultural Landscape of ETGSA
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Source: DWR Land Use Datasets (2007, 2014), Analysis by 4Creeks
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Cropping by Agency/Jurisdiction
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Source: County Assessors Office (Parcel Data), Analysis by ETGSA
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Estimated ETGSA Crop Consumptive Need
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Source: Based on DWR 2014 Landuse Data, ITRC, ETGSA & 4Creeks Analysis
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Who is a Public Water System?

Total Active PWSs
potentially in
ETGSA
42
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Image Source: SWRCB
Data Source: SWRCB DDW, Analysis by ETGSA
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Estimated Groundwater Extractions by Small PWSs
Total Active PWSs
potentially in ETGSA
with Known Service
Areas

1200.000

Acre-Feet

1000.000

800.000

16
600.000

*Includes City of Porterville
and Jones Corner

400.000

200.000

0.000

Median GW AF/pp
YR2011

YR2012

YR2013

YR2014

YR2015

YR2016

YR2017

A AND A MOBILE HOME PARK

AKIN WATER CO

ALTA VISTA M H P

BEVERLY GRAND MUTUAL WATER

CENTRAL MUTUAL WATER CO

CWS - MULLEN WATER COMPANY

DEL ORO EAST PLANO DISTRICT

DEL ORO GRANDVIEW GARDENS DISTRICT

DUCOR CSD

EAGLE'S NEST RESORT

MOUNTAIN VIEW DUPLEXES

PORTERVILLE DEVELOPMENTAL CENTER

SHADY GROVE MHP

TERRA BELLA IRRIGATION DISTRICT - TBT

Total
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Source: SWRCB Electronic Annual Reports (Analysis by ETGSA)
Note: ETGSA makes no assurance of the validity of this data, as it is self reported by the
PWS

0.256 AF (or 228 gpcd)
*Does not include City of
Porterville or Jones Corner
*Based on Population
Served, as indicated by PWS

Max (Year)
969 AF (2016)
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Historical and Future Est. Production (COP)
30,000
25,000

Acre-Feet

20,000
15,000

Average
Approx. 12,200 AF
(2004/05 – 2016/17)

10,000
5,000
0

COP Extractions
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COP Extractions (Projected)

Data Source (Historical): City of Porterville
Data Source (Future): City of Porterville 2015 UWMP (Analysis by ETGSA)
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Conceptual Examples for SY Allocation
Gross Acreage
M&I Pool

Gross Acres Amongst Irrigated Lands

M&I Pool

Gross Acres Amongst All Other Lands

Dormant
Set Aside

Gross Acres Amongst Irrigated Acreage and M&I

Dormant
Set Aside

M&I Pool

Dormant
Set Aside

SelfHelp

Gross Acres Amongst Irrigated Acreage

Appropriator/
Perscriptor

Irrigated Acreage Irrigated Acreage
(SW) Weighting (GW) Weighting

*

* This concept has been

60

Other Policy Factors:
recommended by a
grower group (NCWL)
• Parcel/Service Area Registration • Vesting of Use for Dormant lands
within the Tule Subbasin
Process
or “Non-Users”
• Re-allocation of non-registered
• Size of Pools/Set-Asides
• Groundwater Rights case law and
allocations
priority
FOR DISCUSSION PURPOSES ONLY
Note: Bars are not to scale and for conceptual purposes only

Sustainable Yield Allocation Exercise
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Assumptions are for Discussion Purposes and can be adjusted.
See Interactive Spreadsheet Model for Adjust Assumptions
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NSY Example: NCWL Grower Group (pt. 1)
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Assumptions are for Discussion Purposes and can be adjusted.
See Interactive Spreadsheet Model for Adjust Assumptions
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NSY Example: NCWL Grower Group (pt. 2)
1

2
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Assumptions are for Discussion Purposes and can be adjusted.
See Interactive Spreadsheet Model for Adjust Assumptions
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Considerations Regarding NSY Allocation
• Equity: What is considered fair, equitable, and generally acceptable amongst
ETGSA’s many stakeholders?
• Value: How might an allocation method impact the investments and
operations of various stakeholders?
• Policy: How can certain policies (re-allocation, vesting, limitations on
marketability) manage competing equity considerations, externalities and
future undesirable impacts?
• Groundwater Rights: How does the proposed allocation policy observe or
otherwise interpret groundwater rights within the Tule Subbasin? How do
interpretations of groundwater rights interact with a regulatory program such
as SGMA?
• Implementation: Is the proposed policy feasible and implementable? At what
cost, and under what time period? Is this acceptable to local and regional
stakeholders?
64
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Considerations for Transitional Pumping
Groundwater Use has historically not been equal amongst
groundwater users. Factors contributing to variability include:
• Crop type
• Access to surface water
• Climate and weather
• Recency of development/re-development
• Changes in M&I demands

Example 1: Over-Allocate
Initial Limit

Example 2: Maintain
• Equal allocation of Transitional Pumping to groundwater
Historical Average
users could:
• Example 1: Over-allocate potentially usable water in
excess of historical averages (if initial Limit attempts to Initial Limit
meet approximate maximum need of all users)
• Example 2: Require rapid operational shifts among
users in order to become compliant (if initial Limit is
equal to historical averages and shared equally)
Example 3: Meet Historical
Use
• Variable allocation of Transitional pumping to groundwater
users could:
• Example 3: Create dynamic complexity, verification
concerns, opportunities for gaming, and
disproportionately favor/dis-favor certain users
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Initial Limits
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Transitional Pumping Exercise
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Assumptions are for Discussion Purposes and can be adjusted.
See Interactive Spreadsheet Model for Adjust Assumptions
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Recommendations from Committees
Policy
B: Sustainable
Yield Share
Distribution

C: Allocation
Decisions

D: Transitional
Allocations &
Period

Historical Use
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Executive
Committee
Recommend allocation of the
sustainable yield based on gross
acreage, with further analysis to be
conducted on a pool concept for M&I
use. (Majority Yes, One No) September 20, 2018
1) Recommend to the board that
sustainable yield allocation decisions
should be adopted on a five-year
interval basis with annual reports
(Unanimous) - September 20, 2018;

Stakeholder Committee
1) Recommend to the Board that sustainable yield be allocated on a gross acre basis.
(Unanimous) - May 10, 2018
2) Recommend allocation of the sustainable yield based on gross acreage, based on further
consideration on the concept of pools (Majority Yes, One No, One Abstention) - September 27,
2018
Recommend that sustainable yield allocation decisions should be adopted on a five-year interval
basis with annual reports (same as Executive Committee) and that any unused portion of the
five-year allocation be allowed to be carried over, but only for the most recent five-year block of
water (same as Executive Committee). (Unanimous) - September 27, 2018

1) Recommend that the board consider 1) Recommend transitional pumping be allocated based on historical use, with the caveat that
establishing a total block (to be
allocations be purchased and the funds used for projects (Approved - Majority Yes, One No) determined) of transitional pumping be September 27, 2018
established above sustainable yield,
2) Recommend that the Committee not make a recommendation to the Board. (Unanimous) which will be made available for
November 8, 2018
purchase to water users up to a limit or 3) Recommend that Tier 1 transitional water be made available to irrigated lands on a
cap. (Unanimous) - September 20,
proportional basis, with volume and price to be determined, with a carryover policy that it can
2018;
be carried over into the next five-year period for a fee (to be determined) and exhausted
2) Recommended that Tier 1 and Tier 2 thereafter, and that it be tradeable. (Unanimous) - November 29, 2018
water be allowed to be carried over
4) Recommend that Tier 2 water be made available to irrigated acres through an applicationand that only Tier 1 water be
based process based on need with guidelines to be established and that the Tier 2 water not be
marketable and tradable. (Unanimous) eligible for carryover and not be tradable nor marketable. (Unanimous) - November 29, 2018
- November 15, 2018
No action
Moved to recommend that 1) Tier 1 transitional water be made available to irrigated lands on a
proportional basis, with volume and price to be determined, with a carryover policy that it can
be carried over into the next five-year period for a fee (to be determined) and exhausted
thereafter, and that it be tradeable and that 2) Tier 2 water be made available to irrigated acres
through an application-based process based on need with guidelines to be established, and
that the Tier 2 water not be eligible for carry over and not be tradable nor marketable.
(Unanimous) – March 28, 2019
FOR DISCUSSION PURPOSES ONLY

Policy Questions

• Native Safe Yield: How should the “native safe yield” be distributed among
eligible users within ETGSA?
• Transitional Allocations: How should transitional volumes of water (e.g.
Transitional Volume Options) be made available to eligible users within
ETGSA?
• Implementation: What is the time horizon for making the above decisions,
and implementing them?
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Discussion
&
Questions
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Summary of Committee Recommendations on Various Policy Matters (Exhibit C)
Policy Points
A: Sharing System

B: Sustainable Yield
Share Distribution

Executive Committee
Recommend to the board that a share
system be created that does not
mandate severance of the
groundwater right from the overlying
land and that sustainable yield be
allocated on a gross acre basis.
(Unanimous) - May 17, 2018
Recommend allocation of the
sustainable yield based on gross
acreage, with further analysis to be
conducted on a pool concept for M&I
use. (Majority Yes, One No) September 20, 2018

C: Allocation
Decisions

1) Recommend to the board that
sustainable yield allocation decisions
should be adopted on a five-year
interval basis with annual reports
(Unanimous) - September 20, 2018;

D: Transitional
Allocations & Period

1) Recommend that the board
consider establishing a total block (to
be determined) of transitional
pumping be established above
sustainable yield, which will be made
available for purchase to water users
up to a limit or cap. (Unanimous) September 20, 2018;
2) Recommended that Tier 1 and Tier
2 water be allowed to be carried over
and that only Tier 1 water be
marketable and tradable.
(Unanimous) - November 15, 2018

1

Stakeholder
Recommend to the Board to create a share
system, but not sever the water right from the
parcels, but that if landowners chose to
voluntarily sever their groundwater they could do
so. (Unanimous) - May 10, 2018
1) Recommend to the Board that sustainable
yield be allocated on a gross acre basis.
(Unanimous) - May 10, 2018
2) Recommend allocation of the sustainable yield
based on gross acreage, based on further
consideration on the concept of pools (Majority
Yes, One No, One Abstention) - September 27,
2018
Recommend that sustainable yield allocation
decisions should be adopted on a five-year
interval basis with annual reports (same as
Executive Committee) and that any unused
portion of the five-year allocation be allowed to
be carried over, but only for the most recent fiveyear block of water (same as Executive
Committee). (Unanimous) - September 27, 2018
1) Recommend transitional pumping be allocated
based on historical use, with the caveat that
allocations be purchased and the funds used for
projects (Approved - Majority Yes, One No) September 27, 2018
2) Recommend that the Committee not make a
recommendation to the Board. (Unanimous) November 8, 2018
3) Recommend that Tier 1 transitional water be
made available to irrigated lands on a
proportional basis, with volume and price to be
determined, with a carryover policy that it can be
carried over into the next five-year period for a
fee (to be determined) and exhausted thereafter,
and that it be tradeable. (Unanimous) November 29, 2018
4) Recommend that Tier 2 water be made
available to irrigated acres through an
application-based process based on need with
guidelines to be established and that the Tier 2
water not be eligible for carryover and not be
tradable nor marketable. (Unanimous) November 29, 2018

Summary of Committee Recommendations on Various Policy Matters (Agenda Item #10.b Exhibit B)
E: Transferability

F: Wells & Monitoring
of Use

Recommend to approve the transfer
of allocations of the sustainable yield
within ETGSA with a ratio of 1:1, with
further analysis to take place
regarding potential impacts.
(Unanimous) - September 20, 2018
No action

Recommend the transfer of allocations be
allowed. (Unanimous) - September 27, 2018

G: Penalties for OverUse

No action

H: Pre-2020 Recharge

No action

I: Future Recharge

No action

J: Banking Allocations
of Groundwater

1) Recommend to the board that an
unused portion of the five-year
allocation be allowed to be carried
over, but only for the most recent
five-year block of water. (Unanimous)
- September 20, 2018;

K: Groundwater
Quality
L: Management Areas

No action

Accept the Executive Director's
recommendations on Policy Point F [Recommend
the use of meters for wells extracting greater
than 2 acre-feet and providing that water for
M&I uses or other uses that cannot be accurately
monitored with satellite remote sensing
technology; Recommend the use of remote
evapotranspiration for the monitoring of
groundwater used to meet agricultural crop
demand; Recommend that all wells pumping
greater that 2 acre-feet be registered]
(Unanimous) - November 29, 2018
Accept the Executive Director's recommendation
on Policy Point G. [Recommend that there be
monetary and regulatory penalties for noncompliance and using groundwater in excess of
what is in a user’s account.] (Unanimous) November 29, 2018
Accept the Executive Director's recommendation
on Policy Points H & I (Recommend that ETGSA
provide groundwater credits to operators and
participants of recharge projects that are
validated and meet certain standards, to be
established by ETGSA.) (Unanimous) - November
29, 2018
Accept the Executive Director's recommendation
on Policy Points H & I (Recommend that ETGSA
provide groundwater credits to operators and
participants of recharge projects that are
validated and meet certain standards, to be
established by ETGSA.) (Unanimous) - November
29, 2018
Recommend that sustainable yield allocation
decisions should be adopted on a five-year
interval basis with annual reports (same as
Executive Committee) and that any unused
portion of the five-year allocation be allowed to
be carried over, but only for the most recent fiveyear block of water (same as Executive
Committee). (Unanimous) - September 27, 2018
No action

No action

No action
2

Summary of Committee Recommendations on Various Policy Matters (Agenda Item #10.b Exhibit B)
M: Funding
Mechanisms
N: Governance

No action

No action

No action

No action

Staff Policy Point
Memo on Policy
Points B-N
See Board Agenda
Packet from December
6, 2018

Executive Committee

Stakeholder

Moved to endorse the staff
recommendations as presented.
(Approved - Majority Yes, One No) December 20, 2018

Moved to accept staff's policy point
recommendations, as presented in the
document. (Approved - Majority Yes, One No) December 13, 2018

Policy Matters
Eligibility for
Groundwater
Accounts

Executive Committee
Moved to adopt staff’s
recommendation on groundwater
accounts (Staff Recommendation –
“Any verifiable individual and/or
entity should be able to maintain a
Groundwater Account.”). (Unanimous) – April 2, 2019
Moved to adopt staff’s
recommendation on debiting
preferences (“There should be a
default debiting preference for all
groundwater accounts, but a
groundwater account holder should
be able to freely adjust their debiting
preferences as they see fit.”).
(Approved; 5 yes, 2 no) – April 2, 2019
Moved to adopt staff’s
recommendation regarding market
boards and pre-identified transfers
(Staff Recommendation – “The ETGSA
should both facilitate the
maintenance of a “market board” and
provide for groundwater account
holders to initiate transfers with preidentified participants.”) (Unanimous)
– April 2, 2019
Moved to recommended that the
ETGSA should not allow for prices
paid for transfers to be reported
(Approved; 4 Yes, 3 No) – April 2,
2019
Moved to recommended that
groundwater accounts be debited and
credited on a monthly basis.
(Unanimous) – April 2, 2019

Stakeholder
Moved to accept the staff recommendation on
groundwater account eligibility (Staff
Recommendation – “Any verifiable individual
and/or entity should be able to maintain a
Groundwater Account.”) (Unanimous) – March
28, 2019

Managing Allocation
Debiting
(Preferences)

Maintenance of
Market Board

Reporting Prices Paid

Groundwater Account
Debiting (Interval)

3

Moved to accept the staff recommendation on
debiting preferences (Staff Recommendation –
“There should be a default debiting preference
for all groundwater accounts, but a groundwater
account holder should be able to freely adjust
their debiting preferences as they see fit.”)
(Unanimous) – March 14, 2019
Moved to accept the staff recommendation on
how transfers might be initiated (Staff
Recommendation – “The ETGSA should both
facilitate the maintenance of a “market board”
and provide for groundwater account holders to
initiate transfers with pre-identified
participants.”) (Unanimous)– March 14, 2019

Moved to accept the staff recommendation on
requiring that prices paid for transfers be
reported (Staff Recommendation – “The ETGSA
should require that prices paid for transfers be
reported.”) (Unanimous) – March 14, 2019
Moved to recommend that groundwater
accounts be debited and credited no less than
monthly. (Majority yes, 1 no) – March 14, 2019

Summary of Committee Recommendations on Various Policy Matters (Agenda Item #10.b Exhibit B)
Management Areas

Managing Transfer
Impacts (Future)

Managing Transfer
Impacts (Interim
Policy)

Transfers Between
Tule Subbasin GSAs

Historical Use

Moved to accept staff’s
recommendation for four initial
management area types, as
presented. (Unanimous) – April 2,
2019
Moved to adopt staff’s
recommendation on future
management of potential transfer
impacts (Staff Recommendation –
“Should sufficient data at a future
date indicate that transfers may
cause undesirable impacts, the GSA
should utilize the most efficient
approach(es) to manage those
impacts.”). (Unanimous) – April 2,
2019
Moved to adopt staff’s
recommendation on interim transfer
policies (Staff Recommendation –
“Until future policies are developed,
each transfer should be subject to a
nominal fee and a nominal volumetric
set-aside.”) (Unanimous) – April 2,
2019
Moved to adopt staff’s
recommendation on inter-GSA
transfers within the Tule Subbasin
(Staff Recommendation – “Yes, ETGSA
should coordinate with other Tule
Subbasin GSAs who establish similar
accounting and allocation policies in
order to establish a process to allow
for Inter-GSA Transfers.”).
(Unanimous) – April 2, 2019
No action

4

Moved to accept staff’s recommendation for four
initial management area types, as presented by
the Executive Director (Majority yes, 1 no) –
March 14, 2019
Moved to accept the staff recommendation (Staff
Recommendation – “Should sufficient data at a
future date indicate that transfers may cause
undesirable impacts, the GSA should utilize the
most efficient approach(es) to manage those
impacts.”) (Unanimous) – March 28, 2019

Moved to accept the staff recommendation (Staff
Recommendation – “Until further policies are
developed, each transfer should be subject to a
nominal fee and a nominal volumetric setaside.”) (Majority yes, 1 no, 1 abstention) –
March 28, 2019
Moved to accept the staff recommendation (Staff
Recommendation – “Yes, the ETGSA should
coordinate with other Tule Subbasin GSAs who
establish similar accounting and allocation
policies in order to establish a process to allow
for inter-GSA Transfers.”) (Majority Yes, 1 no) –
March 28, 2019

Moved to recommend that 1) Tier 1 transitional
water be made available to irrigated lands on a
proportional basis, with volume and price to be
determined, with a carryover policy that it can be
carried over into the next five-year period for a
fee (to be determined) and exhausted thereafter,
and that it be tradeable and that 2) Tier 2 water
be made available to irrigated acres through an
application-based process based on need with
guidelines to be established, and that the Tier 2
water not be eligible for carry over and not be
tradable nor marketable. (Unanimous) – March
28, 2019

